08.12.2015

KfW-specific Particular Conditions to the „Yellow Book“

Particular Conditions
Note: The clauses hereafter refer to the 1999 First Edition of the “Conditions of
Contract for Plant and Design-Build” issued by FIDIC. They amend, replace or
modify as the case may be contract clauses according to the specific requirements of KfW and shall be part of the Particular Conditions to such contracts
without modifications unless previously agreed with KfW.

Sub-Clause 1.1.1
Contract

Add under 1.1.1.1 "Contract" the sentence:
"The Contract requires the non-objection by the Bank for becoming
eligible for any disbursement under the Bank's loan."

Sub-Clause
1.1.2.11

New sub-clause to be inserted after sub-clause 1.1.2.10 as follows:
“Bank” means the financing institution KfW if not specified otherwise
in these documents.

Sub-Clause
1.1.2.12

New sub-clause to be inserted after sub-clause 1.1.2.11 as follows:
“Borrower” means the person named as the borrower in these documents. Unless otherwise defined in the Contract Data.

Sub-Clause 1.15
Inspections and
Audit by the
Bank

New sub-clause to be inserted after sub-clause 1.14 as follows:
“The Contractor shall permit, and shall cause its agents (whether declared or not), sub-contractors, sub-consultants, service providers, or
suppliers and any personnel thereof, to permit, the Bank and/or persons appointed by the Bank to inspect the Site and all accounts and
records relating to the performance of the Contract and the submission of the bid, and to have such accounts and records audited by
auditors appointed by the Bank if requested by the Bank. The Contractor’s attention is drawn to Sub-Clause 15.6 [Corrupt or Fraudulent Practices] which provides, inter alia, that acts intended to materially impede the exercise of the Bank’s inspection and audit rights
provided for under Sub-Clause 1.15 constitute a prohibited practice
subject to contract termination."

Sub-Clause 2.5
The Employer's
Claims

Replace the first sentence of the second paragraph as follows:
“Notice shall be given as soon as practicable but not later than 42
days after the Employer became aware of the event or circumstances giving rise to the claim.”

Sub-Clause 4.2:
Performance
Security

Delete last sentence of second paragraph and replace by the sentence:
"The Performance Security shall be issued by a reputable bank or
financial institution selected by the Contractor and requiring the
Bank's non-objection, and shall be in the form annexed."
The Performance Security to be issued shall include the following

two sentences:
"In the event of any claim under this Security/Bond/Guarantee, payment shall be effected to KfW, Frankfurt am Main, BIC: KFWIDEFF,
account IBAN: DE53 5002 0400 3800 0000 00, for account of
__________________________ (project-executing agency/Employer/Borrower)."
“This guarantee is subject to the Uniform Rules for Demand Guarantees (URDG) 2010 Revision, ICC Publication No. 758, except that
the supporting statement under Article 15(a) is hereby excluded.”

Clause 6 is replaced entirely as follows:
6.
6.1

Staff and Labour
Engagement Except as otherwise stated in the Specification, the Contractor shall
of Staff and make arrangements for the engagement of all staff and labour, local
Labour
or otherwise, and for their payment, feeding, transport, and, when
appropriate, housing.
The Contractor is encouraged, to the extent practicable and reasonable, to employ staff and labour with appropriate qualifications and
experience from sources within the Country.

6.2

Rates of
Wages and
Conditions
of Labour

The Contractor shall pay rates of wages, and observe conditions of
labour, which are not lower than those established for the trade or
industry where the work is carried out. If no established rates or conditions are applicable, the Contractor shall pay rates of wages and
observe conditions which are not lower than the general level of
wages and conditions observed locally by employers whose trade or
industry is similar to that of the Contractor.
The Contractor shall inform the Contractor’s Personnel about their
liability to pay personal income taxes in the Country in respect of
such of their salaries, wages, allowances and any benefits as are
subject to tax under the Laws of the Country for the time being in
force, and the Contractor shall perform such duties in regard to such
deductions thereof as may be imposed on him by such Laws.

6.3

6.4

Persons in
the Service
of Employer

The Contractor shall not recruit, or attempt to recruit, staff and labour

Labour
Laws

The Contractor shall comply with all the relevant labour Laws applicable
to the Contractor’s Personnel, including Laws relating to their employment, health, safety, welfare, immigration and emigration, and shall allow them all their legal rights.

from amongst the Employer’s Personnel.

The Contractor shall require his employees to obey all applicable
Laws, including those concerning safety at work.
6.5

Working
Hours

No work shall be carried out on the Site on locally recognised days of
rest, or outside the normal working hours stated in the Contract Data,
unless:
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(a)

otherwise stated in the Contract,

(b) the Engineer gives consent, or
(c)

6.6

Facilities for
Staff and
Labour

the work is unavoidable, or necessary for the protection of life
or property or for the safety of the Works, in which case the
Contractor shall immediately advise the Engineer.

Except as otherwise stated in the Specification, the Contractor shall
provide and maintain all necessary accommodation and welfare facilities for the Contractor’s Personnel. The Contractor shall also provide
facilities for the Employer’s Personnel as stated in the Specification.
The Contractor shall not permit any of the Contractor’s Personnel to
maintain any temporary or permanent living quarters within the structures forming part of the Permanent Works.

6.7

Health and
Safety

The Contractor shall at all times take all reasonable precautions to
maintain the health and safety of the Contractor’s Personnel. In collaboration with local health authorities, the Contractor shall ensure
that medical staff, first aid facilities, sick bay and ambulance service
are available at all times at the Site and at any accommodation for
Contractor’s and Employer’s Personnel, and that suitable arrangements are made for all necessary welfare and hygiene requirements
and for the prevention of epidemics.
The Contractor shall appoint an accident prevention officer at the
Site, responsible for maintaining safety and protection against accidents. This person shall be qualified for this responsibility, and shall
have the authority to issue instructions and take protective measures
to prevent accidents. Throughout the execution of the Works, the
Contractor shall provide whatever is required by this person to exercise this responsibility and authority.
The Contractor shall send, to the Engineer, details of any accident as
soon as practicable after its occurrence. The Contractor shall maintain records and make reports concerning health, safety and welfare
of persons, and damage to property, as the Engineer may reasonably require.
HIV-AIDS Prevention. The Contractor shall conduct an HIV-AIDS
awareness programme via an approved service provider, and shall
undertake such other measures as are specified in this Contract to
reduce the risk of the transfer of the HIV virus between and among
the Contractor’s Personnel and the local community, to promote early diagnosis and to assist affected individuals.
The Contractor shall throughout the contract (including the Defects
Notification Period): (i) conduct Information, Education and Communication (IEC) campaigns, at least every other month, addressed to
all the Site staff and labour (including all the Contractor's employees,
all Subcontractors and any other Contractor’s or Employer’s personnel employees, and all truck drivers and crew making deliveries to
Site for construction activities) and to the immediate local communities, concerning the risks, dangers and impact, and appropriate
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avoidance behaviour with respect to, of Sexually Transmitted Diseases (STD) - or Sexually Transmitted Infections (STI) in general
and HIV/AIDS in particular; (ii) provide male or female condoms for
all Site staff and labour as appropriate; and (iii) provide for STI and
HIV/AIDS screening, diagnosis, counselling and referral to a dedicated national STI and HIV/AIDS programme, (unless otherwise
agreed) of all Site staff and labour.
The Contractor shall include in the programme to be submitted for
the execution of the Works under Sub-Clause 8.3 an alleviation programme for Site staff and labour and their families in respect of Sexually Transmitted Infections (STI) and Sexually Transmitted Diseases
(STD) including HIV/AIDS. The STI, STD and HIV/AIDS alleviation
programme shall indicate when, how and at what cost the Contractor
plans to satisfy the requirements of this Sub-Clause and the related
specification. For each component, the programme shall detail the
resources to be provided or utilised and any related sub-contracting
proposed. The programme shall also include provision of a detailed
cost estimate with supporting documentation. Payment to the Contractor for preparation and implementation this programme shall not
exceed the Provisional Sum dedicated for this purpose.
6.8

Contractor’s
Superintendence

Throughout the execution of the Works, and as long thereafter as is
necessary to fulfil the Contractor’s obligations, the Contractor shall
provide all necessary superintendence to plan, arrange, direct, manage, inspect and test the work.
Superintendence shall be given by a sufficient number of persons
having adequate knowledge of the language for communications
(defined in Sub-Clause 1.4 [Law and Language]) and of the operations to be carried out (including the methods and techniques required, the hazards likely to be encountered and methods of preventing accidents), for the satisfactory and safe execution of the Works.

6.9

Contractor’s
Personnel

The Contractor’s Personnel shall be appropriately qualified, skilled
and experienced in their respective trades or occupations. The Engineer may require the Contractor to remove (or cause to be removed)
any person employed on the Site or Works, including the Contractor’s Representative if applicable, who:

(a)

persists in any misconduct or lack of care,

(b) carries out duties incompetently or negligently,
(c)

fails to conform with any provisions of the Contract, or

(d) persists in any conduct which is prejudicial to safety, health, or
the protection of the environment.
If appropriate, the Contractor shall then appoint (or cause to be appointed) a suitable replacement person.
6.10 Records of
Contractor’s
Personnel

The Contractor shall submit, to the Engineer, details showing the
number of each class of Contractor’s Personnel and of each type of
Contractor’s Equipment on the Site. Details shall be submitted each
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and
Equipment

calendar month, in a form approved by the Engineer, until the Contractor has completed all work which is known to be outstanding at
the completion date stated in the Taking-Over Certificate for the
Works.

6.11 Disorderly
Conduct

The Contractor shall at all times take all reasonable precautions to
prevent any unlawful, riotous or disorderly conduct by or amongst the
Contractor’s Personnel, and to preserve peace and protection of persons and property on and near the Site.

6.12 Foreign
Personnel

The Contractor may bring in to the Country any foreign personnel
who are necessary for the execution of the Works to the extent allowed by the applicable Laws. The Contractor shall ensure that these
personnel are provided with the required residence visas and work

permits. The Employer will, if requested by the Contractor, use
his best endeavours in a timely and expeditious manner to assist the Contractor in obtaining any local, state, national or
government permission required for bringing in the Contractor’s
personnel..
The Contractor shall be responsible for the return of these personnel
to the place where they were recruited or to their domicile. In the
event of the death in the Country of any of these personnel or members of their families, the Contractor shall similarly be responsible for
making the appropriate arrangements for their return or burial.
6.13 Supply of
Foodstuffs

The Contractor shall arrange for the provision of a sufficient supply of
suitable food as may be stated in the Specification at reasonable
prices for the Contractor’s Personnel for the purposes of or in connection with the Contract.

6.14 Supply of
Water

The Contractor shall, having regard to local conditions, provide on
the Site an adequate supply of drinking and other water for the use of
the Contractor’s Personnel.

6.15 Measures
against
Insect and
Pest
Nuisance

The Contractor shall at all times take the necessary precautions to
protect the Contractor’s Personnel employed on the Site from insect
and pest nuisance, and to reduce the danger to their health. The
Contractor shall comply with all the regulations of the local health
authorities, including use of appropriate insecticide.

6.16 Alcoholic
Liquor or
Drugs

The Contractor shall not, otherwise than in accordance with the Laws
of the Country, import, sell, give, barter or otherwise dispose of any
alcoholic liquor or drugs, or permit or allow importation, sale, gift,
barter or disposal thereof by Contractor's Personnel.

6.17 Arms and
Ammunition

The Contractor shall not give, barter, or otherwise dispose of, to any
person, any arms or ammunition of any kind, or allow Contractor's
Personnel to do so.

6.18 Festivals
and
Religious
Customs

The Contractor shall respect the Country's recognized festivals, days
of rest and religious or other customs.
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6.19 Funeral
Arrangements

The Contractor shall be responsible, to the extent required by local
regulations, for making any funeral arrangements for any of his local
employees who may die while engaged upon the Works.

6.20 Prohibition
of Forced or
Compulsory
Labour

The Contractor shall not employ forced labour, which consists of any
work or service, not voluntarily performed, that is exacted from an
individual under threat of force or penalty, and includes any kind of
involuntary or compulsory labour, such as indentured labour, bonded
labour or similar labour-contracting arrangements.

6.21 Prohibition
of Harmful
Child
Labour

The Contractor shall not employ children in a manner that is economically exploitative, or is likely to be hazardous, or to interfere with, the
child’s education, or to be harmful to the child’s health or physical,
mental, spiritual, moral, or social development. Where the relevant
labour laws of the Country have provisions for employment of minors, the Contractor shall follow those laws applicable to the Contractor. Children below the age of 18 years shall not be employed in
dangerous work.

6.22 Employment
Records of
Workers

The Contractor shall keep complete and accurate records of the employment of labour at the Site. The records shall include the names,
ages, genders, hours worked and wages paid to all workers. These
records shall be summarized on a monthly basis and submitted to
the Engineer. These records shall be included in the details to be
submitted by the Contractor under Sub-Clause 6.10 [Records of
Contractor’s Personnel and Equipment].

6.23 Workers’
Organisations

In countries where the relevant labour laws recognise workers’ rights
to form and to join workers’ organisations of their choosing without
interference and to bargain collectively, the Contractor shall comply
with such laws. Where the relevant labour laws substantially restrict
workers’ organisations, the Contractor shall enable alternative means
for the Contractor’s Personnel to express their grievances and protect their rights regarding working conditions and terms of employment. In either case described above, and where the relevant labour
laws are silent, the Contractor shall not discourage the Contractor’s
Personnel from forming or joining workers’ organisations of their
choosing or from bargaining collectively, and shall not discriminate or
retaliate against the Contractor’s Personnel who participate, or seek
to participate, in such organisations and bargain collectively. The
Contractor shall engage with such workers’ representatives. Workers’ organisations are expected to fairly represent the workers in the
workforce.

Sub-Clause 14.2
Advance
Payment

Delete last sentence of third paragraph and replace by the sentence:
"This guarantee shall be issued by a reputable bank or financial institution selected by the Contractor and requiring the Bank's nonobjection, and shall be in the form annexed"
Insert new fourth paragraph:
"The Advance Payment shall not be disbursed before the Dispute
Adjudication Agreement, respectively the Dispute Adjudication Board
Agreement according to the Appendix of the General Conditions has
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been concluded."
The Advance Payment Guarantee to be issued shall include the following two sentences:
"In the event of any claim under this Security/Bond/Guarantee, payment shall be effected to KfW, Frankfurt am Main, BIC: KFWIDEFF,
account IBAN: DE53 5002 0400 3800 0000 00, for account of
__________________________ (project-executing agency / Employer).."
“This guarantee is subject to the Uniform Rules for Demand Guarantees (URDG) 2010 Revision, ICC Publication No. 758, except that
the supporting statement under Article 15(a) is hereby excluded.”
Sub-Clause 14.9
Payment of Retention Money

In the fifth paragraph, delete first sentence and replace by the sentence
"Unless otherwise stated in the Particular Conditions, when the Taking-Over Certificate has been issued for the Works, and the first half
of the Retention Money has been certified for payment by the Engineer, the Contractor may substitute a guarantee issued by a reputable bank or financial institution selected by the Contractor and requiring the Bank's non-objection, for the second half of the Retention
Money. The guarantee for the release of the Retention Money has to
be acceptable in form and substance to the Bank."
The Retention Money Guarantee shall include the following two sentences:
"In the event of any claim under this Security/Bond/Guarantee, payment shall be effected to KfW, Frankfurt am Main, BIC: KFWIDEFF,
account IBAN: DE53 5002 0400 3800 0000 00, for account of
__________________________ (project-executing agency / Employer).."
“This guarantee is subject to the Uniform Rules for Demand Guarantees (URDG) 2010 Revision, ICC Publication No. 758, except that
the supporting statement under Article 15(a) is hereby excluded.”

Sub-Clause 15.6
Corrupt and
Fraudulent Practices

This clause is replaced entirely as follows:
“The Employer and the contractors, suppliers or consultants must
observe the highest standard of ethics during contract procurement
and performance.
The bidders and contractors, suppliers and consultants shall sign a
Declaration of Undertaking as attached to these Particular Conditions and will permit the Bank to inspect their accounts and records
relating to the procurement and performance of the Bank-financed
contracts, and to have them audited by auditors appointed by the
Bank.
The Bank shall have the right to take any action it deems appropriate
to check that these ethics rules are observed and reserves, in particular, the rights to:
a)

reject a proposal for a contract award if it is established that during the selection process the bidder that is recommended for the
award has been convicted of corruption, directly or by means of
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an agent, or has engaged in fraud or anti-competitive practices
in view of being awarded the Contract;
b)

declare misprocurement when it is established that, at any time,
the Employer, the contractor, the supplier, the consultant or its
representatives have engaged in acts of corruption, fraud or anti-competitive practices during the contract procurement or performance without the Employer having taken appropriate action
in due time satisfactory to the Bank to remedy the situation, including by failing to inform the Bank at the time they knew of
such practices.

For the purposes of this provision, the terms set forth below are defined as follows:

a) Corruption of a public officer means:

• the act of promising, offering or giving to a public officer, directly or indirectly, an undue advantage of any kind for himself or for another person or entity, for such public officer to
act or refrain from acting in his official capacity; or
• the act by which a public officer solicits or accepts, directly or
indirectly, an undue advantage of any kind for himself or for
another person or entity, for such public officer to act or refrain from acting in his official capacity.

b) A "public officer" shall be construed as meaning

• any person who holds a legislative, executive, administrative
or judicial mandate (within the State of the Employer) regardless of whether that person was nominated or elected, regardless of the permanent or temporary, paid or unpaid nature of the position and regardless of the hierarchical level the
person occupies;
• any other person who performs a public function, including for
a State institution or a State-owned company, or who provides a public service;
• any other person defined as a public officer by the national
laws of the Employer.

c)

Corruption of a private person means:
• the act of promising, offering or giving to any person other
than a public officer, directly or indirectly, an undue advantage of any kind for himself or for another person or entity,
for such person to perform or refrain from performing any act
in breach of its legal, contractual or professional obligations;
or
• the act by which any person other than a public officer solicits
or accepts, directly or indirectly, an undue advantage of any
kind for himself or for another person or entity, for such person to perform or refrain from performing any act in breach of
its legal, contractual or professional obligations.

d) Fraud means any dishonest conduct (act or omission), whether
or not it constitutes a criminal offence, deliberately intended to deceive others, to intentionally conceal items, to violate or vitiate consent, to circumvent legal or regulatory requirements and/or to violate
internal rules in order to obtain illegitimate benefits.

e) Anti-competitive practices means:
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• any concerted or implied practices which have as their object
or effect the prevention, restriction or distortion of competition
within a marketplace, especially where they (i) limit access to
the marketplace or free exercise of competition by other undertakings, (ii) prevent free, competition-driven price determination by artificially causing price increases or decreases, (iii)
restrict or control production, markets, investments or technical progress; or (iv) divide up market shares or sources of
supply.
• any abuse by one undertaking or a group of undertakings
which hold a dominant position on an internal market or on a
substantial part of it.
• any practice whereby prices are quoted or set unreasonably
low, the object of which is to eliminate an undertaking or any
of its products from a market or to prevent it from entering the
market
Sub-Clause 16.1
Contractor's Entitlement to Suspend Work

At the end of the second paragraph add the sentence:

Sub-Clause: 20.3
Failure to Agree
Dispute Adjudication Board

Add at the end of the first sentence of the last paragraph after the
words "of the DAB" the words "out of the international or related national lists of certified adjudicators"

"The Bank has no legal obligations towards the Contractor and is not
obliged to inform the Contractor about suspension of disbursements
or any other circumstances or conduct."
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